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TOBACCO PRODUCTS CONTROL BILL 2005 
Second Reading 

Resumed from 15 March. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [2.16 pm]:  When debate was 
interrupted last night, I had indicated that I wanted to touch on some of the education programs that are in place 
as a consequence of this bill and on those that operate outside the measures of the bill.  This bill is not the only 
measure that either this or previous governments have put in place to address problems associated with smoking.  
The bill provides numerous education provisions.  Part 5 concerns the Western Australian Health Promotion 
Foundation - Healthway - which does excellent work promoting good and healthy lifestyles.  It provides also for 
education by way of approved guides to be provided at the point of sale.  As I have said, the measures contained 
within the bill do not represent all the government’s actions to reduce the incidence of smoking in the 
community and the exposure to second-hand tobacco smoke.  Some of the other measures that are in place of 
which members are aware include the revitalisation of the Quit campaign with significantly increased resources 
that are to be provided by the non-government sector.  Other programs funded by Healthway that target young 
people include the Smarter than Smoking project and various sponsorships of sports, arts and racing 
organisations that require messages to be displayed aimed at reducing the number of adults and youth who 
smoke.  The combined efforts of federal government, state government, non-government and community-based 
organisations throughout the state are aimed at assisting people to quit smoking and to regularly provide 
education about the effects of smoking tobacco.  Clause 102 allows an investigator to provide a young person 
with an approved guide that contains information on the dangers of smoking and on recommended cessation 
programs.  It is important to note that the bill is based on the World Health Organisation’s many 
recommendations for best practice regarding tobacco control legislation. 

Last night an issue was raised about the provision of clause 101, which allows an investigator to fine a young 
person $100 for refusing to answer an investigator’s questions.  Members opposite asked whether the fine was 
necessary.  The fine is an incentive or tool for the investigator to use to encourage a young person to understand 
that his failure to answer questions may have consequences.   

The question of advertising bans was raised in the course of the debate.  The bill bans all forms of tobacco 
advertising and other forms of tobacco promotion.  This ban is designed to limit the exposure of children to 
advertising.  Much research has been done to demonstrate the very successful impact of advertising on the 
actions of children to convince their parents to purchase a range of things.  The ban will limit the exposure of 
children to the influence of tobacco.  That will ultimately result in a reduction in the number of children who 
take up smoking. 

A concern was raised regarding regulations.  The Department of Health has been working closely with all 
industry groups on what a potential set of regulations may include.  Western Australia is one of the first 
jurisdictions to do this in the area of tobacco control.  The result will be regulations that achieve the public health 
objectives of the bill, something which will be supported by all stakeholders in industry and which should also 
receive support from the non-government sector.  If the regulations are to have practical effect, it is important to 
engage with all stakeholders.  That work has already commenced.  The intention is to produce a set of 
regulations that will be workable, practical and enforceable. 

A question was asked about whether the prohibition on selling tobacco products to minors applied to all minors 
or just those aged between 14 and 18 years.  That age range is identified in the bill in the identification provision.  
It is the case that the provision will apply to all minors, but specific provisions are included to provide a defence 
to a retailer that acknowledges that sometimes it is hard to judge the age of a child seeking to purchase cigarettes 
just by looking at him. 

A question was also raised about vending machines.  It was proposed that vending machines could pop up in all 
sorts of places and that the provisions in the bill that seek to restrict the way in which vending machines can be 
displayed will be unmanageable.  It is the case that cigarette vending machines exist only in licensed premises 
and in some staff facilities in large organisations, such as the wet areas of the staff facilities at mine sites.  The 
notion that vending machines will pop up in Hungry Jack’s restaurants and become an unmanageable problem is 
not accurate. 

Some comments were made about the number of amendments that appear on the supplementary notice paper and 
it was said that that somehow indicated poor drafting or a lack of forethought on the part of the government.  An 
analysis of the amendments that appear on the supplementary notice paper demonstrates the following: nine are 
in the name of Hon Helen Morton, three are in the name of Hon Giz Watson, and 17 amendments appear in my 
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name.  The breakdown of those amendments is as follows: seven are technical amendments that rectify 
anomalies that have either been brought to the attention of the department through its consultation with industry 
or are as a result of revisiting the wording that was passed by the Legislative Assembly.  Of the seven technical 
amendments, three are consequential amendments to three other amendments.  In effect, there are only three 
amendments of substance, one of which reflects the new name of one of the nominating bodies for membership 
of Healthway; the name has changed since the last sitting of Parliament.  The rest of the amendments that appear 
in my name appear as a result of the extensive consultation that has occurred by government officials with 
industry on how the principal policy of the bill might be implemented in a way that reduces the practical impost 
on industry and ensures that industry is able to implement the policy in an effective way.  The amendments come 
about as a result of consultation with retailers, the Australian Hotels Association and a range of other industry 
stakeholders.  I believe it is important to take note of that, because these are the people who are saying that they 
want to proceed with the government’s legislation, but they have some suggestions to make about how it can be 
done in a practical way and, therefore, in a way that is effective.  That is why those amendments appear in my 
name on the supplementary notice paper.  Other than that, it remains only for me to thank members for their 
contributions, to recognise again that this is an important piece of public health policy and to commend the bill 
to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Parliamentary Secretary) in 
charge of the bill. 

Clause 1:  Short title - 
Hon HELEN MORTON:  I am not sure whether I should talk to this clause or to clauses further on.  Does the 
debate include everything on page 2? 

The CHAIRMAN:  No, clause 1 is restricted to debate generally on the short title.  Members can range across a 
number of issues, but if there is something specifically on page 2, it probably forms part of another clause, and 
we will call that in a moment. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3:  Purposes of the Act - 
Hon HELEN MORTON:  It is important to put on the record a couple of points to make matters clear for 
people now and in the future.  I want the parliamentary secretary to make these matters absolutely clear: is it 
legal for a person under 18 to smoke; is it illegal for a person under 18 to purchase tobacco products; and is it 
illegal for a person under 18 to possess tobacco products?  These are important questions because they have 
consequences further on.  

Hon SUE ELLERY:  Yes, no and no.  Is it legal for a young person to smoke?  Yes, it is legal.  Is it illegal for a 
young person to purchase tobacco products?  No.  Is it illegal for a young person to possess tobacco products?  
No. 

Hon HELEN MORTON:  We are missing an opportunity to make this legislation less confusing for the public 
of Western Australia.  On the one hand, we have been given the answers by the parliamentary secretary; on the 
other hand, the bill refers to a number of consequences for people under 18 who smoke, purchase or possess 
tobacco products.  I want to make it clear that there is confusion about this legislation.  There was an opportunity 
to have made it less confusing.  I will make a couple of comments on that matter.  A radio news summary of 
19 December 2005 states that Queensland is about to become the first state in Australia where underage people 
who buy cigarettes can be fined.  Queensland is putting the onus on underage kids who purchase cigarettes.  That 
makes it far less confusing for the community in general to know exactly what is and is not allowed.  An article 
in The Mercury of 30 January 2006 states that the Tasmanian government is also considering making it illegal 
for persons aged under 18 to possess tobacco.  I am just highlighting the opportunities that have been missed for 
us to have made the bill absolutely clear to the public.  We have missed that opportunity by drafting the bill in 
this way and making it confusing in general. 

Hon SUE ELLERY:  I will make a quick comment in response to those remarks.  It is important for the house 
to note that changes to the laws on smoking have an evolutionary history in this country and, indeed, around the 
world.  The approach in this bill reflects that.  We have not adopted a total prohibition on young people, and 
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there are real reasons that the best-practice advice to us has been that that is not the most effective way to address 
the issue.  This is one part of that evolutionary process in an area that is based on evolutionary change over a 
long period.  I am sure that there will be further evolutions on this policy. 

Hon BRUCE DONALDSON:  In response to Hon Helen Morton, the parliamentary secretary said that it is not 
illegal for a person under the age of 18 to smoke; a person under the age of 18 who is out on the street smoking 
is not committing an offence.  Is that what the parliamentary secretary is saying? 

Hon SUE ELLERY:  That is correct. 

Hon BRUCE DONALDSON:  It is important to have this on record, because I am sure that this will be tested in 
the courts one day. 
Clause put and passed. 
Clause 4:  Meanings of terms used in this Act - 
Hon HELEN MORTON:  There is an omission in the bill.  Although the bill refers to young persons, the 
glossary does not explain what the age span of a young person is.  The bill states that a person has to be under 
18 years of age or this, that or the other will happen; or that a person has to over 14 years of age or this, that or 
the other will happen.  I put on the record that the government has not used the right age span.  The age span 
should include children aged 12 to 16, because the various issues that arise do so when children are aged 
between 12 and 16.  I say that because, as we have heard in this chamber and seen from other evidence, some 
kids begin smoking at 12 years of age.  If the measures in the bill are to have any impact, the age span should 
include 12-year-olds as well as 14-year-olds.  On Monday, 26 December 2005, The West Australian printed an 
article about 12-year-old smokers receiving patch treatments in a radical British trial.  It stated that nicotine 
patches were given to some smokers aged 12 years old, and that the trial has caught the interest of several 
Australian health groups.  The article stated that we cannot ignore the fact that children under 18 - and as young 
as 12 - are addicted to cigarettes.  Another article that appeared in The Australian on 21 November 2005 stated 
that cannabis is the worst drug for psychosis.  It referred to the fact that four out of five people with incurable 
schizophrenia smoked cannabis regularly between the ages of 12 and 21.  It also referred to the effects of that.  A 
Drug Advisory Council of Australia survey of children aged between 12 and 16 revealed that cannabis use is 
associated with aggression and delinquency.  A survey of 5 551 students in the Netherlands found that children 
aged 12 smoked as regularly as children aged 16.  Another article released by the Drug Advisory Council of 
Australia referred to a survey of children aged 12 to 15 years old that found that seven per cent had tried an illicit 
drug.  It also revealed that, substantially, cannabis is the illicit drug used by most people aged 12 to 15 years.  
The teenagers surveyed tried the illicit drugs because they were curious and because the drugs were supplied by 
friends and acquaintances.  Although I am talking about drugs, the same issue applies to tobacco use.  Kids as 
young as 12 start smoking because they are curious and because their friends and acquaintances supply them 
with tobacco.  Although the glossary does not include a definition of young people, the age span contained in the 
bill is wrong.  The age span should refer to young children aged 12 to 16 years rather than 14 to 18 years.  A 
young bloke aged 18 can drive, be employed on a mine site, play games in the Australian Football League and 
join the armed forces and travel overseas.  A young bloke aged 18 is a man, not a child.  He can make his own 
life decisions and is responsible for those choices.  The government cannot introduce a bill such as this and hope 
that it will have an impact on a person who is already 18, because by then it is too late.  Why was the age span of 
14 to 18 years used instead of that of 12 to 16 years?  I would like to hear a response from the parliamentary 
secretary. 

Hon SUE ELLERY:  This demonstrates a misunderstanding of the bill.  The bill applies to everybody under 18 
years of age.  Those provisions of the bill that refer to 14 to 18 years of age relate specifically to a defence that a 
retailer can use in respect of identifying and forming a view about whether the person he was selling to was of a 
certain age.  None of the provisions of the bill that provide who a retailer can sell to cuts off at the age of 14 
years.  The issue of 14 years is in the bill only for a defence that the retailer can use in respect of the 
identification of the young person.  Therefore, it is not correct to assume that all the provisions of the bill do not 
apply to somebody who is 18 years of age.  Whether that person is 16, 15, 14, 13, 12 or two years of age, the 
provisions apply to everybody under 18 years of age.  It is important to note that, in part 7 of the bill, clause 99 
sets out some definitions that include the definition of “young person”.   

The final point the honourable member makes is on the difference between what a 17-year-old and a 17-and-a-
half-year-old can do in other areas of their lives and what they can do under the provisions of this bill; in fact, the 
prohibition is on the person seeking to sell the product, not on them.  In any event, although I understand the 
argument, it is always the case that where an arbitrary line is drawn in the sand, arguments will apply to cases 
just either side of that line.  At some point we must draw a line in the sand, and the age of 18 years is the line that 
is drawn in the sand for a whole range of matters in our civil and legal lives. 
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Hon MURRAY CRIDDLE:  I understand what the parliamentary secretary is saying about age.  My interest is 
in the way the purchase will be policed.  I assume that people can buy cigarettes over the Internet - I have never 
smoked, so I am not sure.  How will that be policed?  How will retailers determine the age of the buyer?  This is 
an issue for a whole range of products.  If we are to have a law to police something, we need to know how it will 
work. 

Hon SUE ELLERY:  I draw the member’s attention to clauses 9, 10 and 11.  The member is right in identifying 
the selling of anything over the Internet as being difficult to regulate.  However, this bill provides penalties for 
certain points in the chain that would occur once someone tried, for example, to order something over the 
Internet.  Clause 9 places a certain requirement on a person who takes an order, whether or not that order comes 
off the Internet.  It means that someone at some point will receive an Internet order.  There are certain provisions 
relating to what that person must do, and there are penalties if that person does not comply with them.  Clause 10 
is for the person who organises the delivery, having received an order over the Internet or by fax.  He has to take 
certain actions and is prohibited from taking other actions.  There is a penalty if he does not comply.  Under 
clause 11, the person making the delivery, whether or not it came from the Internet, has to seek an adult’s 
signature when he makes the physical delivery.  It was deemed that we could intercept the Internet process at 
those points of the chain.  The member is quite correct to identify that, in managing the other end of the Internet, 
enforcers face the same issues with tobacco that they face with any of the range of issues that arise from using 
the Internet. 

Hon Murray Criddle:  Who polices that? 

Hon SUE ELLERY:  The Department of Health, and/or police officers. 

Hon ROBYN McSWEENEY:  I refer to meanings of terms used in this bill.  In part 7, “young person” means a 
person who an investigator suspects on reasonable grounds has not reached 18 years of age.  I pointed out last 
night that I believe smoking is a filthy habit, and the opposition understands the health consequences of smoking, 
but as Hon Helen Morton has pointed out, people can have a baby at 16, they can drive at 17 and they can work 
at 16.  Would the government consider revising the minimum age to 16 rather than retaining 18?  There is a huge 
discrepancy here for people under the age of 18.  I am in favour of education programs, but let us be realistic; 18 
as a minimum age is not realistic.  Would the government consider this amendment? 

Hon SUE ELLERY:  The answer is no.  Smoking is unhealthy at whatever age.  It is arguable that there are 
some laws applicable to 16-year-olds that may or may not always work in their favour.  There is no argument 
that smoking is unhealthy at whatever age people do it.  The same argument applies to what I have said to 
Hon Helen Morton.  When a line is drawn in the sand, there will always be argument, and I understand the 
arguments surrounding either side of that line.  In this case, 18 is a standard age.  I am advised that the 
international treaty that sets out the best practice provisions for legislation recommends the age of 18.  In every 
other jurisdiction in Australia, 18 is the applicable age. 

Hon BRUCE DONALDSON:  I do not know whether reference is being made to the glossary, but this matter 
really relates to division 3, and the definition of “premises”, which is - 

 (a) land (whether built on or not); 

 (b) a building or structure on land; or 

 (c) a vehicle; 

There is something missing, something that I would like to clarify.  It is the area of charter boat operations.  I 
will raise this matter when clause 86 is considered.  Does it mean that investigating officers or police could not 
board a charter launch or boat hired for a function or party? 

The CHAIRMAN:  There is no need to raise that issue now. 

Hon BRUCE DONALDSON:  When I compared division 3 with the glossary, there appeared to be a need for 
clarification for charter boats on the Swan River with young people on board, where smoking would be allowed.  
It may be illegal to smoke, but investigating officers would be unable to board the craft to police tobacco 
products, bongs, or whatever it may be.   

Hon SUE ELLERY:  My advice is that the word “vehicle” would apply to boats as well.   

Clause put and passed.   

Clauses 5 to 7 put and passed.   
Clause 8:  Vending machines not to be operated by people under 18 -  
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Hon RAY HALLIGAN:  The heading of this clause contains the word “operated”.  The use of that word is 
understandable.  However, subclause (1) states -  

A responsible person in relation to premises that are licensed premises or a mines amenity must ensure 
that a tobacco product cannot be obtained from a vending machine at the premises by a person who has 
not reached 18 years of age.   

How will the responsible person be able to do that? 

Hon SUE ELLERY:  The vending machine must be under supervision at all times, and be within line of sight.  
This matter will be canvassed in the regulations. 

Hon RAY HALLIGAN:  Line of sight only. 

Hon Sue Ellery:  I did not say “only”.  You are the one who said “only”. 

Hon RAY HALLIGAN:  The parliamentary secretary said it must be under supervision, and be within line of 
sight.  The responsible person might be bending down to pick something up and not see that a person under the 
age of 18 is using the vending machine.  It comes down to practicalities.  Why not just insist that vending 
machines not be made available? 

Hon Sue Ellery:  Because that is not practical. 

Hon RAY HALLIGAN:  Why?  People are allowed to sell cigarettes over the counter, as well as through 
vending machines.  However, the parliamentary secretary is now asking these people to supervise the people 
who go to those vending machines!  It is absolutely ludicrous.  The government is either fair dinkum about this 
legislation or it is not.  The government does not want people under the age of 18 to get hold of cigarettes.  
However, it is placing these responsible people in a situation in which they can rightly say, “The vending 
machine was within my line of sight, but for certain reasons I had to turn my back on it for one or two minutes, 
and within those one or two minutes the person must have obtained the cigarettes.”  How will these people be 
prosecuted?  Also, where in this clause is the support for the young people whom the government professes to be 
trying to protect? 

Hon SUE ELLERY:  It comes down to due diligence.  If a prosecution did proceed, it would be up to the court 
to determine, on the basis of the evidence put to it, whether the person in all the circumstances had exercised due 
diligence.  The member asked where in this clause is the support for young people.  I am not sure this is the 
clause the member should be looking at to find support for young people, if that is what the issue is.  This clause 
is specifically about vending machines. 

Hon RAY HALLIGAN:  This is a bill for an act to “prohibit” - look at the dictionary - the supply of tobacco 
products and smoking implements to young persons.  However, subclause (1) suggests something entirely 
different.  As I said during the second reading debate, this bill is a dog’s breakfast.  The government has not 
thought through the practicalities of the bill.  The government is telling people that this bill will prohibit the 
supply of tobacco products and smoking implements to young persons.  It will not. 

Hon HELEN MORTON:  Clause 8(2) reads, in part - 

A responsible person in relation to premises that are licensed premises or a mines amenity must ensure 
that a tobacco product cannot be obtained by a member of the public from a vending machine at the 
premises without the assistance of a responsible person or a person acting on behalf of a responsible 
person unless - 

(a) the tobacco product can be obtained from the vending machine by means of an electronic 
funds transfer;  

I have not actually looked into this very much, but I do not understand what the use of electronic funds transfer 
does that would stop or prohibit an 18-year-old.  I know that my grand-daughter, who is 13, can get her funds out 
of her bank account by an electronic funds transfer.  

Hon SUE ELLERY:  The member has raised an interesting question.  I am advised that this is a standard clause 
that was picked up from legislation in other jurisdictions.  For practical purposes, in Western Australia there are 
no vending machines that can be accessed by way of electronic funds transfer, so this provision would have no 
practical meaning.  The clause was sought by industry in the Australian Capital Territory or Victoria, where such 
machines exist.  However, for Western Australian purposes, there are no such vending machines here.  

Hon HELEN MORTON:  Given that this is a Western Australian bill, I wonder whether we should just delete 
that paragraph. 

Hon SUE ELLERY:  I am happy to do so.  I move -  
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Page 3, lines 24 and 25 - To delete the lines.  

Amendment put and passed.  
Hon HELEN MORTON:  Clause 8(2)(b) basically states that on a minesite, for example, people under 18 
cannot use one of these vending machines without the assistance of a responsible person or a person acting on 
behalf of a responsible person.  Someone must come with them or the operation of the vending machine must be 
supervised at all times when the premises are open to members of the public.  I have visited quite a few amenity 
facilities on minesites in my time.  I do not know whether the parliamentary secretary has spent any time on a 
minesite. 

Hon Sue Ellery:  Yes, I have. 

Hon HELEN MORTON:  Therefore, she knows that these amenity facilities are open 24 hours a day, but they 
are not supervised 24 hours a day.  This clause indicates that if people over 18 years of age want to access the 
vending machine at any time, at any hour during the day, somebody must be supervising that vending machine 
or they must wake up somebody who is sleeping, perhaps the supervisor of the wet mess, and get him or her to 
be with them while they take out a packet of cigarettes.  I am not sure I have read the clause correctly.  Is that the 
meaning of the clause? 

Hon SUE ELLERY:  The vending machine may need to be disabled for certain hours, either locked up or 
something similar, in the same way that someone on shift work in metropolitan Perth may not be able to gain 
access to cigarettes 24 hours a day.  The effect may be that for certain periods the machine either may be locked 
up or disabled, or made available when there is supervision, because that is where the supervisor is when the wet 
bar is open. 

Hon HELEN MORTON:  I am sorry to keep labouring the point, but the parliamentary secretary’s suggestion 
is unreasonable.  A lot of these people work 12-hour shifts.  All they do is work and sleep, apart from having 
their meals etc, and the wet mess is often a reasonable distance from the actual minesite.  These people may 
leave very early for their shifts, and they do not have the same opportunities as people who live in the 
metropolitan area, when at any time during the day they can nip out and buy whatever they need to get them 
through the day.  These people rely on that wet mess being available for the things that they need for when they 
are not on duty.  Sometimes rosters will last for a week or more.  I imagine they would want access to cigarettes 
frequently and at times when the wet mess is not supervised.  It would be unreasonable to have the vending 
machine locked away and inaccessible to people working on late shifts.  This clause needs to be reconsidered. 

Hon SUE ELLERY:  I am not in a mood to consider changing the clause in any way.  The bill is not about 
making it easy for people to gain access to cigarettes.  People will arrange their lives and the purchasing of goods 
as they need to. 

Hon RAY HALLIGAN:  Given the argument put forward on clause 8, I ask the parliamentary secretary 
whether the proposed outcome has been put to the unions, particularly the mining unions, to ascertain what 
might occur with some of their members and others who may wish to access cigarettes in a wet mess that is open 
24 hours a day but the vending machine is locked. 

Hon SUE ELLERY:  I am not aware that the specific mining unions were consulted on this issue.  I am advised 
that the reason vending machines are included in this clause is that it is a compromise.  The Australian Capital 
Territory is moving to ban vending machines.  For the purpose of this debate, the reference in this clause to 
vending machines is a compromise. 

Hon RAY HALLIGAN:  I find the parliamentary secretary’s response most interesting.  We are in Western 
Australia; not the ACT.  If the Western Australian government wants to issue a policy statement to ban vending 
machines, that is entirely its prerogative.  However, to make a decision based on what is occurring or has 
occurred elsewhere, and to point the finger at the ACT, is totally wrong.  The question that needs to be answered 
is: was there sufficient consultation?  The parliamentary secretary referred to this clause as a compromise.  If that 
is the case, what parties or stakeholders reached that compromise?  Who did the government compromise with?  
If the unions were not consulted, is the government in a position to guarantee that there will be no strikes if an 
issue involving vending machines arises? 

Hon SUE ELLERY:  Off we go down a little track that has nothing to do with the matter before us.  I refer to 
the use of the word “compromise”.  If the honourable member had listened carefully, I referred to the public 
debate in this country on what legislation should be in place to govern issues arising from smoking. 

Hon Ray Halligan:  That is your interpretation. 

Hon SUE ELLERY:  That is correct.  Some of the discussion has centred around the ACT legislation, which 
has banned vending machines.  At one end of the debate on what provisions relating to vending machines should 
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be included in the Western Australian legislation we had a proposition to follow the ACT legislation and ban 
vending machines.  At the other end of the debate some industry stakeholders wanted the legislation to include 
vending machines.  In the broad spectrum of the public debate, this represents a compromise. 

Hon RAY HALLIGAN:  It is interesting that in the debate on subclause 8(1) I asked the parliamentary 
secretary why the government did not intend to ban vending machines and she suggested that it would be 
impracticable.  Now we have an argument to ban vending machines because the ACT will go down, or has gone 
down, that path. 

Hon Sue Ellery:  This doesn’t ban it. 

Hon RAY HALLIGAN:  Currently it does not, but the parliamentary secretary is suggesting that it is a step 
towards that.  This is the government’s justification for going down this path.  This is the government’s 
compromise.  Again I suggest that the government has not thought this through.  It has admitted that it has taken 
bits and pieces out of legislation from other states or territories, put it together and suggested that this is 
something we should swallow. 

Hon HELEN MORTON:  Paragraph (b) of the definition of “responsible person” in the glossary reads -  

in relation to licensed premises that are a mines amenity, means a person having the management or 
control, or otherwise being in charge, of the mines amenity;  

Perhaps the addition of the words “or is a delegated person” will ensure that at least one of the people on the 
shift could be the responsible person. 

Hon SUE ELLERY:  We do not think that is necessary because the words “or otherwise being in charge” in 
effect allow for delegation of that responsibility. 

Hon MURRAY CRIDDLE:  I am concerned about the difficulties and the cost of policing this legislation.  
People from the Department of Health should not be policing these matters when their efforts could be applied to 
more constructive areas.  I cannot imagine that people from the health department or WA Police will visit mine 
sites to do that work.  The implementation of this legislation must be thought through to ensure that policing of 
its provisions is not over the top.   

Clause, as amended, put and passed.   

Clauses 9 to 12 put and passed.   

Clause 13:  Defence: age of receiver -  
Hon HELEN MORTON:  I move -  

Page 5, after line 22 - To insert - 

(a) that at the relevant time the person charged had no reason to believe that the receiver 
had not reached 18 years of age; 

The legislation provides that it is a defence if at the relevant time the receiver had reached 14 years of age; that at 
or before the relevant time the receiver had produced evidence - false or otherwise - that the receiver had reached 
18 years of age; and that at the relevant time there was compliance with other clauses relevant to the case. 
The parents of a young person under the age of 18 who is consistently providing a shopkeeper with false 
identification may well have asked the shopkeeper on three or four occasions not to provide their child with 
cigarettes.  However, the shopkeeper can say that the child or children provided him with identification.  
Effectively, the clause provides that, if the retailer has been told on one occasion or more, and therefore has that 
knowledge, that the young person is under 18, it is not a defence for the retailer to have obtained false 
identification. 

Hon SUE ELLERY:  Originally the government intended to oppose this amendment, as the form of words were 
considered superfluous in that they would achieve the same result as the words in the clause.  However, in the 
interests of moving along the debate, we are prepared to accept the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 14 put and passed. 

Clause 15:  Proof of age - 
Hon HELEN MORTON:  This is an area in which I, again as a parent, have some concern.  Basically, this 
clause says that if a person uses another person’s identification, that person can be found to be in breach of the 
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clause and fined up to $10 000.  My point is that this fine will fall back on parents, as the clause refers to kids up 
to the age of 18 years who use false ID to obtain cigarettes.  I know that at least some of my children have used 
false ID from time to time to get into nightclubs, and I believe that some members of this house have also done 
that from time to time. 

Hon Kim Chance:  Only last week in my case! 

Hon Giz Watson:  By showing his Seniors Card! 

Hon HELEN MORTON:  Yes, that is right!  

I therefore conducted a survey to find out whether anyone had ever used false ID, and of course they have.  My 
concern is that I, as a parent, would be very aggrieved at that kind of penalty if a child of mine came home and 
said, “We were having some bets to see whether someone had the courage to use false ID to buy cigarettes; but 
guess what, I’ve been found out and, mum, you now have to pay $10 000 for me.”  Clause 101 of the bill states 
that if a young person fails to give the appropriate information to an investigating officer or police officer, 
including name or address, or gives the wrong name or address, that young person can be fined $100.  I believe 
that the penalty in this clause should be equivalent to the penalty in clause 101.  That is the reason for my 
amendment. 

The CHAIRMAN:  Is Hon Giz Watson proposing to move her amendment? 

Hon GIZ WATSON:  Time has moved on, Mr Chairman, and I do not intend to move the amendment standing 
in my name on the supplementary notice paper.  I will respond to the amendment moved by Hon Helen Morton. 

The CHAIRMAN:  I ask Hon Helen Morton to formally move her amendment, if that is her intention, and I will 
put that question. 

Hon HELEN MORTON:  I move - 

Page 6, line 29 - To delete “116” and insert “101”. 

Hon SUE ELLERY:  The government’s position on this amendment reflects discussions that have occurred 
behind the chair.  We were looking for a compromise and we thought we had that compromise with the 
amendment proposed by Hon Giz Watson.  We were happy with the fine being expressed in a dollar amount 
rather than the reference to “section 116”.  As I indicated to both Hon Helen Morton and Hon Giz Watson, we 
thought we had agreement on a penalty of around $1 000.  Hon Giz Watson then advised that she would be more 
comfortable with a penalty of $100.  We know what the numbers are.  The government asks whether the member 
will consider withdrawing the proposed amendment to delete “116” and insert “101”, and to insert instead an 
amendment to delete “see section 116” and insert “a fine of $100”. 

Amendment, by leave, withdrawn. 
Hon HELEN MORTON:  I move - 

Page 6, line 29 - To delete “see section 116” and insert - 

a fine of $100 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 16 to 21 put and passed. 

Clause 22:  Display of tobacco products - 
Hon RAY HALLIGAN:  Subclause (1) states - 

The holder of a retailer’s licence must ensure that tobacco products are not displayed at more than one 
place in the premises specified in the licence. 

I apologise if I missed the parliamentary secretary’s explanation of this provision before.  Can cigarettes be sold 
at a counter as well as from a vending machine in the same premises?  This subclause seems to preclude that. 

Hon SUE ELLERY:  Yes. 

Hon RAY HALLIGAN:  It is only one or the other? 

Hon SUE ELLERY:  No. 
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Hon RAY HALLIGAN:  The clause states that tobacco products are not to be displayed at more than one place 
in the premises.  Does “place” mean the licensed premises or within the licensed premises?  Could cigarettes be 
sold from a counter and from a vending machine that is also located within the licensed premises? 

Hon SUE ELLERY:  A licensed premises - a pub - can sell cigarettes from behind the bar as well as from a 
vending machine.  That is provided for in one of the clauses just passed, namely clause 20(2).  That clause refers 
to one retail sale point only but makes an exemption for vending machines.  As such, a retailer would not be in 
breach.  However, a retailer cannot have a display in more than one place.  The way it will work in a practical 
sense has been worked through with industry. 

Hon RAY HALLIGAN:  I thank the parliamentary secretary for that explanation.  Subclause (3) states - 

The holder of a retailer’s licence must not display, or authorise or allow to be displayed - 

(a) a carton or a part of a carton; or 

(b) any other kind of package that is prescribed.  

In some premises that sell a great deal of tobacco products it is possible to have cartons of product on the floor 
ready to be stocked.  Invariably, the cartons have the product name on them.  Is that tantamount to being an 
offence by being on display? 

Hon SUE ELLERY:  If they are on public display, yes it is.  If they are behind a counter where nobody can see 
them, and they are there for convenience and not for public display, it is not an offence. 

Hon RAY HALLIGAN:  That certainly clarifies the situation.  There will be instances when, unfortunately, 
people will break the law for at least some of the time.  Subclause (4) states - 

The holder of a retailer’s licence must not display, or authorise or allow to be displayed, tobacco 
products or packages unless the display is in accordance with the regulations. 

We have been down this path before.  I have to ask the question so that it can be recorded in Hansard.  The devil 
is in the detail.  Does the government have anything particular in mind at this time?  When is it proposed that 
regulations will be available? 

Hon SUE ELLERY:  I am advised that agreement has been reached on the regulations between officials, 
wholesalers and retailers.  Everybody is very happy.  I am also advised - 

Hon Ray Halligan:  I haven’t seen anything. 

Hon SUE ELLERY:  The member is not a wholesaler or retailer, is he? 

Hon Ray Halligan:  I am a representative of them. 

Hon SUE ELLERY:  Negotiations have occurred with wholesalers and retailers.  Assuming that the house 
proceeds in a certain way, the draft regulations will be available on 28 March. 

Clause put and passed. 

Clause 23:  Defences in relation to certain display requirements - 
Hon HELEN MORTON:  I will address all my amendments in one discussion.  It will save a lot of time if the 
parliamentary secretary indicates whether they will be supported.  I will explain them.  At first I thought it was 
probably a mistake in the way in which the information was put out.  Basically, this clause says that a person is a 
50 per cent retailer if that person had been conducting a business selling tobacco on 1 July 2005 and if 50 per 
cent or more of that person’s business involved tobacco products.  A specialist retailer is a person who runs a 
business wholly and solely for the sale of tobacco products.  Everybody else, such as the person who has a 
corner shop or whatever, is an ordinary retailer.  Basically, the clause says that if a person had been doing that on 
1 July 2005, that is the label that that person would have, and the ability to advertise etc goes with that. 

This clause refers to “a person” rather than “a business”.  It basically says that if a person, even though he might 
be a specialist retailer, were to sell the business now, or after the act comes into operation, to another person who 
wanted to buy the specialist retail business, the person who bought it could not continue to have the label of a 
specialist retailer.  Therefore, the specialist retail shop that was set up wholly and solely to sell tobacco and 
tobacco products would have to revert back to having only one square metre of advertising space, which is 
equivalent to that of an ordinary retailer. That is because the bill has been written in such a way that it refers to 
“the person” rather than “the retail business”.  I do not know what it is meant to be; that is, whether it is the 
person, and the person only, or the business that is being referred to.  If it is meant to be “the person”, it is at 
odds with what I understand the minister said in another place when talking about a specialist retailer.  He said - 

The only condition is that it must not be visible from outside the shop. 
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He also commented that a specialist retailer might be - 

. . . entitled to have as much display as the retailer wants within the shop.  The only reason that a person 
would go into the shop is to buy a tobacco product.  If that were the purpose for which the person went 
into the shop, there would be no point in a display limitation on the retailer.  The purpose of the display 
limitation on other retailers is so that people are not lured into purchasing tobacco products.  However, 
in the case of a tobacconist’s shop, that is the reason people go into the shop and the retailer should be 
able to display his wares. 

If the government continues to talk about “a person” rather than “a retail business”, it will be at odds with what I 
understand the minister’s intention was regarding a specialist retailer. 

The CHAIRMAN:  It seems to me that Hon Helen Morton may wish to move amendments 11/23 and 12/23 
together, because they deal with the definition of “50% retailer”.  Then, depending upon the decision of the 
committee, she may wish to move amendments 13/23 and 14/23 together, because they deal with the definition 
of “specialist retailer”.  We can then work our way through the balance of the amendments to clause 23.  Will the 
member formally move amendments 11/23 and 12/23, please? 

Hon HELEN MORTON:  I move - 
Page 9, line 3 - To delete “person who” and insert “retail business which”. 
Page 9, line 5 - To delete “person” and insert “retail business”.   

Hon SUE ELLERY:  The government will oppose all six of the member’s proposed amendments, and not for 
the reasons that Hon Helen Morton has outlined.  It is actually the case that the word “person” is a legal entity 
and has the meaning of a natural person and a body corporate.  For prosecution purposes, that word needs to be 
used because, for example, that word in this context is defined in the Interpretation Act.  If the term “business” 
were to be used, that could mean all sorts of different arrangements that apply to the particular persons involved 
in that business.  That is the intent in the bill.  It is a very specific choice of words.  It has been done not to 
achieve what the member suggests we might want to achieve, but because it has a particular legal meaning.   

Hon HELEN MORTON:  Given that I do not fully understand the information that the parliamentary secretary 
has just made available, I want to confirm that if a person sells his shop to another person any time after this bill 
is enacted, the labelling that goes with the shop or the person on 1 July 2005 will apply without change to the 
new owner. 

Hon Sue Ellery:  You are saying what they are selling. 

Hon HELEN MORTON:  Will the person still be called a 50 per cent retailer, an ordinary retailer or a specialist 
retailer if the shop is sold to a person -  

Hon Sue Ellery:  The shop or the business? 

Hon HELEN MORTON:  The business, sorry.  I am not talking about the bricks and mortar; I am talking about 
the business that is conducted.  If the person sells his business to another person after this bill is enacted, will that 
person continue to enjoy the privileges of being a 50 per cent retailer, a specialist retailer or an ordinary retailer 
if the business stays the same? 

Hon SUE ELLERY:  The person can sell the business, but he cannot sell the licence.  Provided that the person 
applies for a licence and meets the provisions set out in the legislation, he can sell the business.  If the person can 
demonstrate that the person or body corporate existed as at 1 July 2005, that is what he would be selling.  To 
make it clear, the person cannot sell the actual piece of paper that is his licence.  The person who buys the 
business must apply for a licence and meet all the same conditions to get that licence; the licence cannot be 
transferred as part of the sale. 

Hon HELEN MORTON:  I understand what the parliamentary secretary has just said.  If I buy a specialist 
retailer business after the bill is enacted and I meet the requirements and obtain a licence - which I probably 
would have done before I bought the business - will I automatically enjoy the privileges of being a specialist 
retailer even though I was not a licensee before 1 July 2005? 

Hon SUE ELLERY:  If the body corporate person existed at the time and the person applied for the licence and 
met all the conditions, then, yes, he would have the same privileges - if that is what we want to call them - as the 
person who previously owned the business.  The member is looking at me as though she does not understand.   

The CHAIRMAN:  This is a complex clause and there are a number of amendments that impact on one another.  
Maybe Hon Helen Morton and the parliamentary secretary should hold some discussions rather than working 
through every amendment listed.  If that is the case, I will leave the chair.  At the moment, we are dealing with 
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the words proposed to be deleted.  I will leave it to Hon Helen Morton to work out whether she needs to hold 
discussions with the parliamentary secretary, because there will be certain impacts once the first decision is 
made.   

Hon HELEN MORTON:  This last request for information may make the issue absolutely clear to me.  The 
parliamentary secretary refers to the body corporate or person already existing as of 1 July 2005.  As a buyer of a 
business, I existed before 1 July 2005; however, at the moment I do not own a business that is likely to obtain a 
licence.  I want to become a licensee.  The parliamentary secretary is saying that nothing will preclude me - 
knowing that I am a person of good standing etc - from buying a specialist retailer business and from 
automatically continuing to be a specialist retailer, so long as I am afforded a licence. 

Hon SUE ELLERY:  That is correct.   

Hon RAY HALLIGAN:  I wish to speak to the clause, but I do not wish to speak on the particular aspect that 
has just been discussed.   

The CHAIRMAN:  We will come back to that in a moment.  The question before the Chair is that the words 
proposed to be deleted be deleted. 

Hon HELEN MORTON:  On the basis of the assurance that has been given by the parliamentary secretary, I do 
not think that amendments 11/ 23 to 15/23 are warranted.   

The CHAIRMAN:  That may be the case; however, we must deal with the amendments.  They can either be put 
and lost, or Hon Helen Morton can seek to withdraw amendments 11/23 and 12/23, because they are the 
amendments that have actually been moved. 

Hon MURRAY CRIDDLE:  I am more than interested in the fact that the status of the business will not change.  
Who decides whether a licence can be given to the next person?   

Hon SUE ELLERY:  The issuer of the licence is the chief executive officer and Director General of the 
Department of Health. 

Hon MURRAY CRIDDLE:  Further to that, do any conditions apply when an application is made?  Is there an 
understanding of the requirements; if so, are they in writing? 

Hon SUE ELLERY:  I draw the member’s attention to part 4 of the bill, which sets out the licensing provisions.  
Clause 38 sets out the manner and form under which the application is to be made.   

Amendments put and negatived.   

The CHAIRMAN:  Amendments 11/23 and 12/23 have been dealt with.  We now move to the other 
amendments that are listed under clause 23.  The question is that clause 23 stand as printed.  Hon Helen Morton 
suggested that she may not wish to move amendments 13/23 and 14/23 standing in her name.  There is no 
obligation to move them; they are merely listed for consideration.   

Hon HELEN MORTON:  I do not wish to move them.   

The CHAIRMAN:  The next amendment we will deal with is amendment 15/23.  However, having regard for 
the time, I will leave the chair until the ringing of the bells. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 611.] 

Sitting suspended from 3.45 to 4.00 pm 
 


